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I Background on UNHCR RSD

For approximately two years, the UN High Commissioner for Refugees (UNHCR) has been re-assessing the way it
decides refugee cases in dozens of countries. Beyond affecting the lives of tens of thousands of asylum-seekers every
year, the issue of how UNHCR conducts refugee status determination (RSD) has important implications for American
refugee and asylum policy.

Whereas governments in Europe and North America adjudicate asylum claims on their own, in approximately 80
countries UNHCR decides refugee applications either in lieu of a government procedure or on behalf of a government.
In other countries, UNHCR shares responsibility for RSD with a government and its case assessments are often
decisive of the official decision. UNHCR received 71,000 individual refugee claims in 2004, more than the US, and is the
largest refugee decision-maker in the world.

UNHCR' s effort to reform its RSD programs is in |large par
human rights advocates. Although on paper UNHCR is mandated to protect refugee rights, its RSD procedures have
substantial gaps in due process that UNHCR routinely urges governments to avoid. UNHCR offices usually give

rejected asylum-seekers no reasons for their rejections, and provide no independent appeal authority. Legal advice is

limited, and some UNHCR offices have resisted even the principle of the right to counsel for asylum-seekers. UNHCR

offices generally reject asylum applications at rates quite similar to governments.

Most alarming from an American perspective, UNHCR relies routinely on secret evidence, withholding from applicants

or their lawyers interview transcripts, case assessments, country of origin information and even reports from medical

and psychiatric examinations. Hence, while American advocates have resisted the use of secret evidence in relatively
exceptional “security” cases, UNHCR is wusing it routinely

More information about UNhet@BingsefoRSiiort @an beifound ait weversdeaict.ord.

The problems in UNHCR RSD procedures fall first and foremost on asylum-seekers, who face an increased risk that
they might be errantly refused protection. But this risk also has ramifications for the US, even though UNHCR is not

highly involved in American asylum adjudication. UNHCR RSD is tied in to American refugee and asylum policy in at
least two ways.

I1. Resettlement

The first and most direct connection is through the refugee resettlement program. Unlike the asylum system, which
protects refugees who have already reached American soil, the resettlement system brings to the US refugees who first
sought asylum in a third country where basic protection was not available. Such countries are nearly always places
where UNHCR conducts refugee status determination. In the Middle East, for instance, the US accepts refugee
resettlement applications in Egypt, Turkey, Lebanon, Jordan, Syria, Yemen and Kuwait. In all of these countries,
UNHCR is the main RSD decision-maker.

On paper, US asylum officers go on circuit rides to the
refugees usually can only have their applications submitted if they are referred by UNHCR. Hence, UNHCR is actually

the main gatekeeper to the US refugee program. Any refugee wrongfully refused protection by UNHCR will also be

effectively refused access to the US
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. UNHCR RSD and US Asylum Proceedings

A second connection to the UNHCR system can occur when asylum applicants in the US have passed through a

UNHCR RSD country before reaching the United States. The
issue in determining whether the person can apply for asylum in the US, especially if he or she declined to apply to

UNHCR or was actually rejected by UNHCR.

Nothing in the Immigration and Nationality Act, the Code of Federal Regulations or the Affirmative Asylum Procedures
Manual of the US Citizenship and Immigration Services (USCIS) provides explicit guidance on how much weight a US
decision-ma ker may give a prior RSD by UNHCR, or an applicant
abroad. This allows a US asylum officer or immigration judge unfettered discretion to use a UNHCR decision, or even

the failure to apply to UNHCR, as a primary basis for denying asylum.

One former trial attorney for the Immigration and Naturalization Service (INS, the predecessor agency to USCIS) reports

that in his experience, a negative RSD decision by UNHCR abroad was usually grounds for denial of asylum in the US.
Failure to apply to UNHCR was not as detri ment al to a US
decision. Another practitioner notes that rejection by a UNHCR office was recently raised as a concern by an American
immigration judge in an asylum case from the Horn of Africa, but the issue was dropped after concerns were raised

about the fairness of UNHCR’'s procedur e.

Withthepassage of various US | aws that expand our definition
difficult to obtain, however, even a positive UNHCR RSD may keep an applicant from obtaining asylum in the US.

A. Material Support

Mostofuswoul dn’t think twice about paying a ransom if the 1
conflict zones, where armed rebel groups routinely inflict capricious violence on civilians, do pay ransom, give water,

and provide other minimal services to these rebel groups under the threat of harm or death to themselves or their

families.

Current US | aws, however, deem these desperate acts “mate
persecuted victims who were coerced or who acted under duress.

m is the irrationally broad definition in curre
odefti@itooinsmthat end up excl udi maectads Fof example:'or i s

Helene 1 A Sierra Leonean woman whose family was attacked with machetes, burned, sexually

assaulted, and forced to wash the clothes of their Revolutionary United Front (RUF) rebel attackers.

Sierra Leonean RUF rebels attackedHel eneds home, brutal | yi dhdoppirgbimdwithne f ar
machetesiand attacked one of Heleneds sons, lighting him
The rebels held the family captive for four days in their own home, repeatedly raping Helene and her daughter,

and forcing them to wash clothes and cook meals. Helene is now barred from seeking refuge or asylum in the

US because the cooking and cleaning she did while enslaved by the RUFrebelsia A Ti er i lIstegmegr oup

material support of terrorism.’

! Names have been changed to protect the identity of the victims.

2« Terrorists or Victims,” The New York Times, April 3, 20tthé . ; Jenni f
GatetoSafety:The | mpact of the Materi al Support to Terrorism Bar on Refuge
George Rupp, “Terrorist or Terrorized,” L.A. Times, March 29, 2006. ;
Material Support Baron A d mi s sttp:/6vans.refligeecouncilusa.org/ms-caseexamples-2006.pdf (accessed January 16, 2006).;

Amnesty I nternational, “Sierra L-e/oiceef:r ofnh eSiCearlrla floero nTeo,u’g hA A rimmsd eCxo:n t A K
January 9, 2006, http://web.amnesty.org/library/Index’ ENGAFRS10012006?0pen&of=ENG-398, (accessed January 16, 2006);

DavidPr att, “Sierra Leone: The Forgotten Crisis,” Report to the Minist

from David Pratt, M.P., Nepean-Carleton, Special Envoy to Sierra Leone, http://www.sierra-leone.org/pratt042399.html (accessed
January 16, 2006).
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Miguel i a 16-year-old Colombian youth forced to dig graves by paramilitaries. After the United Self-
Defense Forces of Colombia (AUC) murdered Miguel 6s ent
made to join a forced march along with members of the local population. The paramilitaries shot and killed the

marchers indiscriminately and then forced the others to dig graves for the dead i periodically shooting the

diggers in the back when they finished. Miguel eventually fled and made his way to Ecuador, where he

continued to be followed by men he presumed to be paramilitary. Miguel is barred from the US because the

grave digging he did forthe AUCiT a A Ti er i it deenged matepal support of terrorism.>

t a few of the growing number
“mater

“Hel enéMigoneél”™ represent jus
denied protection in the U.S because they provided

Most refugees who go through the UNHCR RSDprocess do so without | egal advice ol
testimony is recorded by UNHCR, often without the opportunity to review, revise, or correct any inaccuracies or
transcription mistakes. I f the tatsdrn imoinys ump srets, v etdh d | rag!
recognition of refugee status may be placed on hold indefinitely. Additionally, if a refugee made statements to UNHCR

that indicated potenti al “materi al S U p pamtotmaké a dase @daiBst cou | d
asylum — even for refugees recognized by UNHCR.*

B. Credibility Issues

The passage of the REAL ID Act® in May 2005 increased the potential for UNHCR proceedings to negatively impact a
US asylum claim. REAL ID allows a US decision-maker to base an adverse credibility determination on any
inconsistency between or within any written or oral statements made by the applicant in any context, including
statements made during the UNHCR RSD process.

This raises the possibility that testimony from a UNHCR proceeding could keep an applicant from obtaining asylum in
the US, even though at UNHCR she would usually be denied the opportunity to review and correct interview transcripts,
or to clarify or explain apparent inconsistencies on appeal.

In practice, inconsistencies in UNHCR records have already led to denial of asylum in at least one case. In Al-Bedairy

v. Ashcroft (121 Fed.Appx. 716, 2005 WL 289952), the 9"Circuit Court of A ppeals wuphel d
findingthatAlFBedairy's failure to mention childhood torture in
for an adverse credibility determination, which led to denial of his asylum application. Judge Sidney R. Thomas,

®Shaina Aber, et al. interview wiOtsh “Mairgu el0"06Go loonmkiiiadre Rw fthg eaeust hEDMS A
Consequences: Refugee Victi ms ndhivetsity bawWenter Haman Rights maitute, RefuGex Bactg e t o w

Finding Investigation, May 2006,
http://imww12.georgetown.edu/.../Uninteded%20Consequences%20Refugee%20Victims%200f%20the%20War%20Terror.pdf

(accessed January 16, 2007).; Jennie Pasquarella, “Bl ami magge Terror ' s
Forced to Help Rebels,” T Brief oflAenigus Curide iHameus RightMFEirst in Support & Pelitidner; at 6,

Amaya Arias v. Ashcroft, 143 Fed.Appx. 464 (3d Cir. 2005) (No. 04-1999) (citing UNHCR Working Paper, Protecting Colombian

Refugees in the Andean Region: The Fight Against Invisibility, Mar. 2003, at 5).

* Conversely, the material support bar has also affected UNHCR RSD: Thousands of refugees living in overseas camps and urban

slums have been placed on hold not only by the Department of Homeland Security (DHS), but also by UNHCR, until the material

support problem is fixed. In theory, refugees are entitled to all of their rights, regardless of whether their status has been

“recognized” by any |l egal body. I'n practice, howevererefugegesposi ti ve R
can assert any of their substantive rights as refugees. Thus, the material support bar in U.S. law has the practical effect of denying

refugees their rights, not only in the U.S., but around the world.

® The REAL ID Act, Division B of the Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and
Tsunami Relief, 2005, Pub. L. No. 109-13, 119 Stat. 231 (01/May/2005).
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di ssent i ng, -Bedaity&slified thah tie told hé UN representative that he was tortured and did not know why
that information was not included on his application.”
Now that REAL I D allows judges to use inconsistencies in
RSD procedures bear directly on applicants’ ability to obt

IV. Laws of Unintended Consequences

US laws were not always so unfriendly to refugees. But with passage of the Patriot Act, virtually any civilian who gave

money, food,orwat er, or provided any sort of service to armed re
—-even if she was forced to do so at gunpoint or on threat
inadmissibilitysince1990.6 However,the t erm “terrorist organization” was not
under current | aw. The material support bar’s i mpact on r
expanded.

The definition aeaftaohtehmerbstomegénar more refined over t

1996 and 2001. The | mmigration Act of 1990 defined the p
act that a person knows, or reasonably should know, provid es mat er i al support to any “in
government in condu c7tTherAgtitertroeismram|Eifestit/e DeathtPenalty Acy (AEDPA) established in

1996 the “Foreign Terrorist Or gani Aatriot Acteréated tReTc@rent threeftierni t i o
terrorist organization structure, adding Tier Il and Il organizations to the existing FTO definition (now considered a Tier |
organization).8 The 2005 Real ID Act expanded the Tier Il definition to include groups that have a subgroup that
engages in “terrorist activity, as wel PTaer changndgTt be
organization” definitions most significant byljuman pithholdimgd t he
capturing assistance by civilians to any armed group. No
support provisions or otherwise addressed the unintended consequences of these expanded definitions.

Similarly, there is no indication that Congress considered UNHCR RSD proceedings at all — much less the specific due
process concerns inherent in RSD as practiced in many countries — in passing the REAL ID Act. When UNHCR

published its Procedural Standards for Refugee St at us Deter mi nat i on in200% #maddJNHCR®G s
important elements of due process optional for UNHCR field offices. But under REAL ID, even if a UNHCR office elects

not to follow the Procedural Standards, a US judge could still use testimony or other evidence from that office to deny a
refugee asylum in the US.

Obviously, one solution to the potential negative consequences of a UNHCR RSD decision on a US asylum claim is to
amend US law. But another important solution is fixing UNHCR RSD. Because of the impact of UNHCR RSD
procedures on US asylum, US immigration lawyers should be active participants in the dialogue relating to reforming
and improving the UNHCR refugee status determination process.

Emily E. Arnold-Fernandez is the Executive Director of Asylum Access, a US nonprofit that makes refugee rights a reality by providing on-the-ground
legal counsel and representation to refugees in the global south, and by advocating for refugee rights worldwide. For more information, please visit
Asyl um Ac c e s swive.asvliencedsd.oeg. Mithael Kagan is the Policy Director of Asylum Access and a frequently consultant with refugee
rights organizations in Africa and the Middle East. DolImParki s Asyl um Accesso6s Policy Fell ow.

This article was revised and updated for a May 2007 Continuing Legal Education presentation at CUNY Law School. It was adapted from articles
originally published in the ABA-SIL Immigration & Naturalization Committee Newsletters, Summer 2005 and Spring 2007.

® Sections 237(a)(4)(B) and 212(a)(3)(B)(iii) of the Immigration and Nationality Act ("INA"), codified at 8 U.S.C. 1227(a)(4)(B) and
1182(a)(3)(B)(iii), respectively.

"1d.

® The Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA Patriot)
Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).

° The REAL ID Act, Division B of the Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and
Tsunami Relief, 2005, Pub. L. No. 109-13, 119 Stat. 231 (01/May/2005).
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